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"Unequal Opportunities":
Unneeded, Undesirable, and Unfair
by

HEIDI

P.

SANCHEZ*

ANDREW JAY SCHWARTZMAN**

Proposed repeal of the "equal opportunities" provision of the
Communications Act of 1934 as it affects presidential and vicepresidential candidates is unnecessary and anti-democratic.
A bill to weaken that provision currently awaits action in
each house of Congress. One, introduced December 11, 1979,
by Congressman Lionel Van Deerlin of California, H.R. 6103,
would amend section 315(a) of the Communications Act of 1934
to lessen listeners' rights to hear candidates' messages. The
other, S. 2827, introduced June 12, 1980 by Senator Ernest Hollings of South Carolina, and others, and currently awaiting further action in the Senate Subcommittee on Communications,
would amend section 315 to exempt presidential and vice-presidential debates from the equal time rule, unless the debates
are arranged by a broadcaster.' Both would provide "protection" to broadcasters who do not need it and advance the interests of "major" candidates selected by broadcasters in their
sole discretion.
This is a nation in which dissidence is an honored part of the
democratic tradition. Major political movements do not generally emerge full-blown into the governing process; rather, they
evolve over time, after the electorate is given the opportunity
to consider new ideas and test them at the ballot box. The platforms of many minor party candidates have become the policies of elected officials from major parties in later years. Even
* Associate Director, Media Access Project, Washington, D.C.; Member, Bar of
District of Columbia; A.B., Wellesley College; J.D., Georgetown University Law Center.
** Executive Director, Media Access Project, Washington, D.C.; Member, Bar of
District of Columbia, State Bar of New York; A.B., J.D., University of Pennsylvania.
1. S. 2827 was introduced by Senators Ernest Hollings, the Communications Subcommittee chairman, Howard Cannon, Bob Packwood, Ted Stevens, Barry Goldwater
and Harrison Schmitt. The proposed section 315 amendment would legislate a Federal
Communications Commission (FCC) administrative ruling laid down in Aspen Institute Program on Communications and Society, 55 F.C.C.2d 697, 35 Rad. Reg. 2d (P&F)
49 (1975).
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within the Republican and Democratic parties, there is a history of non-establishment candidates using the nomination
process to bring the party back in touch with the rank and file
on particular issues. In recent years, candidates such as
George Wallace, Eugene McCarthy, Pete McCloskey and John
Anderson have sought such readjustment by seeking their
party's presidential nomination.
Section 315, the "equal opportunities" provision of the Communications Act, even as weakened over the last 20 years
through amendment and re-interpretation, protects this vital
aspect of democracy. While it does restrict broadcaster discretion, it does so in a manner which recognizes that the purpose
of the First Amendment is to stimulate debate on important
issues and that the public's right to be informed is the ultimate
First Amendment goal. Broadcasters are licensees given a monopoly to utilize a scarce public resource-the airwaves. The
rights of listeners to be exposed to information on public issues are, according to a unanimous United States Supreme
Court, "paramount."2
The Communications Act, as originally passed, required any
broadcaster that permitted one candidate to use its facilities to
provide "equal opportunities" to all opponents seeking the
same office.' Broadcasters could not discriminate among candidates with respect to the amount of time provided, the potential audience to be reached, or the rate charged for comparable
political broadcasts. Section 315, adopted from the earlier section 18 of the Radio Act of 1927,4 was premised on the belief
that full and fair debate is essential to the workings of a democracy, and that the electorate is able to make informed choices
only if it has access to a variety of views expressed by the people seeking public office. 5 If broadcasters are permitted to discriminate against some candidates, the public is deprived of
the opportunity to make intelligent choices and the electoral
process suffers.
Section 315 worked fairly well for many years. Broadcasters
complained that the equal opportunities provision deprived
them of the unrestricted editorial discretion which they argued
2. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969).
3. Communications Act of 1934, Title III, § 315, 48 Stat. 1088 (codified at 47 U.S.C.

§ 315).

4. 44 Stat. 1165 (1927) (codified at 47 U.S.C. § 86).
5. See Farmers Educ. & Coop. Union v. WDAY, Inc., 360 U.S. 525, 529 (1959).
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had been guaranteed by the First Amendment. Some observers felt that broadcasters used section 315 as an excuse not to
provide political programming, finding avoidance easier than
meeting their responsibilities. 6 The tensions between the public's First Amendment right to receive a variety of political
viewpoints, and the broadcasters' lesser and derivative rights
to make speech available in ways they chose, became increasingly pronounced as television developed and the electronic
media became a critical means of communicating campaign information.
The balance shifted in 1959, when the Federal Communications Commission, in its "Lar Daly" decision,' determined that
even news coverage of political campaigns gave rise to equal
opportunities obligations. Congress immediately opened hearings, and quickly passed the amendments to section 315 that
have been in effect ever since. The 1959 amendments exempt
four specific categories of programming from raising equal opportunities obligations: bona fide newscasts, bona fide news
interviews, bona fide news documentaries (if the appearance
of the candidate is incidental to the presentation of the subject
or subjects covered by the news documentary), and on-thespot coverage of bona fide news events (including but not limited to political conventions and activities incidental thereto).8
At the same time, Congress specified that exempt programming, though not giving rise to equal opportunities obligations,
would be subject to the fairness doctrine. Thus any controversial issues of public importance discussed on exempt programming would require broadcasters to afford reasonable
opportunities for the presentation of contrasting viewpoints in
their overall programming. Non-exempt political programs
give rise to personal rights of access to political opponents on a
nondiscriminatory basis. Exempt programs, on the other
hand, require broadcasters to give fair, but not equal, coverage
of significant issues, the broadcasters exercising broad discretion as to the method of compliance.
Even with the four new exemptions, broadcasters continued
6. See Friedenthal & Medalie, The Impact of Federal Regulation on Political
Broadcasting: Section 315 of the CommunicationsAct, 72 HARV. L. REV. 445, 478 (1959),
and authorities cited.
7. In re CBS, Inc., 18 Rad. Reg. (P&F) 238, reconsiderationdenied, 26 F.C.C. 715
(1959).
8. Amendment to Communications Act of 1934, Pub. L No. 86-274, § 1,73 Stat. 557
(1959).

626

COMM/ENT

[Vol. 2

to shrink from providing facility access to candidates. To offset
broadcaster reluctance, Congress, in 1972, voted to institute the
first system of compelled political access.' Section 312(a) (7) of
the Communications Act now requires broadcasters to provide
reasonable access to federal candidates. 0 Once access is provided to one candidate, opposing candidates are entitled to
equal opportunities.
Two interpretations issued by the FCC in the last few years
are critical to an understanding of H.R. 6103 and S. 2827." In
1975, reversing earlier case law, the FCC decided that political
debates do not give rise to equal opportunities for excluded
candidates, provided that the debates are sponsored by nonpartisan third parties and do not take place in a broadcaster's
studios. Broadcaster-sponsored debates are permissible, but
give rise to section 315 equal opportunities obligations. 2 In
1978, the FCC amended its definition of "legally qualified candidate" to provide that only those persons qualified on the ballot
(or making a substantial showing of candidacy) in 10 or more
states are entitled to equal opportunities nationally or in any
one state in which they have not so qualified.
The net effect of the 1959 amendments and of the 1975 and
1978 FCC interpretations has been to increase broadcaster control of political speech and to erode the protections that unfavored candidates had previously gained, resulting in a greater
likelihood that the public would be deprived of the views of political opponents and would be handicapped in intelligently exercising their franchise.
Yet every four years broadcasters continue to argue that section 315 is still too restrictive and "prevents" them from providing full coverage of political campaigns. And every four years
Congress considers suspending section 315 or repealing it with
9. See Note, The Right of "Reasonable Access"for Federal PoliticalCandidates
under Section 312(a) (7) of the CommunicationsAct, 78 COLUM. L. REV. 1287 (1972).
10. "The Commission may revoke any station license or construction permit ...
(7) for willful or repeated failure to allow reasonable access or to permit purchase of
reasonable amounts of time for the use of a broadcasting station by a legally qualified
candidate for Federal elective office on behalf of his candidacy." Federal Election
Campaign Act of 1971, Pub. L. 92-225, Title I, § 103(a) (2) (A), 86 Stat. 4 (1972).
11. See note 1 and accompanying text, supra.
12. Petition of the Aspen Institute on Communications and Society and CBS, Inc.
for Revision or Clarification of Comm. Rulings under Section 315(a) (2) and 315 (a) (4),
55 F.C.C.2d 697, 35 Rad. Reg. 2d (P&F) 49 (1975). The decision was upheld in Chisholm
v. FCC, 538 F.2d 349 (D.C. Cir.), cert. denied, 429 U.S. 876 (1976).
13. Public Notice, 69 F.C.C.2d 2209, 2216-18, 43 Rad. Reg. 2d (P&F) 1353 (1978).

No. 4]1

UNEQUAL OPPORTUNITIES

627

respect to all candidates, some candidates, or presidential and
vice presidential contenders. H.R. 6103 is one such proposal,
and the remaining discussion, as well as the revised excerpt of
the MAP Congressional testimony following it, will focus on
that bill containing proposals designed to accomplish that result.
In 1980 Congressman Van Deerlin proposed to take unpaid
presidential and vice-presidential appearances entirely out of
section 315's realm as to equal opportunities and, it appears,
out of the fairness doctrine as well." He has also proposed to
permit broadcasters to cover any debates between presidential
and vice-presidential candidates, regardless of sponsor, without incurring equal opportunities obligations.
In hearings on February 7, 1980, witnesses raised a number
of objections to H.R. 6103, including the specific problems of interpreting the statutory language, and criticism that the provision was too broad or still too restrictive. The only unreserved
criticism of the legislation, however, was offered by the Media
14. At hearings before the House Subcommittee on Communications on H.R. 6103,
Congressman Van Deerlin was specifically asked about the role of the fairness doctrine under the proposed amendment:
Mr. Marks (R. - Pa.), questioning Robert Bruce, General Counsel of the FCC
Mr. Bruce, if we were to waive the equal time requirements for unpaid time,
would a candidate who found himself "out of the picture" have recourse under
the fairness doctrine under any circumstances?
Mr. BRUCE. Congressman, I am not certain, the way this bill is drafted. It
may be the intention not to allow a candidate to file a fairness complaint.
Otherwise, a candidate would be left to his own devices and that might be an
issue that should be focussed on or clarified as consideration of the bill proceeds.
Mr. MARKS. I wonder at this time, since the chairman indicated at one time
he was not necessarily favorable to the fairness doctrine, if I remember correctly[Mr. Van Deerlin nods affirmatively.]
Mr. MARKS. What is the intention of this legislation? Is it the intention of
this legislation to permit a fallback to the fairness doctrine as protection to
those candidates?
Mr. VAN DEERLIN. It is the belief of the author of the bill that at the Presidential level, the fairness doctrine is not the sort of factor that it becomes in
campaigns among less well-known or less-prodigious candidates than candidates for President.
No, the intent would be to free the electronic media in the same manner the
print media is unencumbered in political coverage.
Repeal of "Equal Time" Requirements: Hearing on H.R. 6103 Before the Subcomm. on
Communicationsof the House Comm. on Interstate and ForeignCommerce, 96th Cong.,
2nd Sess., at 40 (1980).
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Access Project, and portions of its prepared statement follow."
MAP's experience in political broadcasting and fairness disputes has led to a conclusion that H.R. 6103 is ill-conceived and
contrary to the fundamental principles of democracy.
Whatever minimal cost broadcasters must bear to ensure that
a variety of voices is heard is small compared to the benefit of
an informed electorate capable of self government because of
the opportunity to hear conflicting viewpoints, to weigh them,
and to make rational choices. H.R. 6103 will not facilitate robust debate: it will authorize broadcasters to increase their
domination of the minds of the listening and viewing public by
discriminating among political opponents and advancing the
candidacies of anyone the broadcasters choose.
The subcommittee staff appears to have prejudged the effect
that section 315 may have had on political debate. The chairman's letter inviting testimony observed that "it is clear, however, that broadcasters are discouraged from presenting indepth news coverage of serious presidential candidates because to do so would trigger their 'equal time' obligations, compelling them to devote large amounts of-otherwise profitable
broadcast time to the coverage of all the qualified candidates
for office."'
MAP emphatically disagrees. As a result of the 1959 amendments to section 315, broadcasters are already free to provide
unlimited coverage of newsworthy political appearances by
candidates. What they cannot do, and what this subcommittee
must not let them do, is permit one candidate to use their facilities to advance his or her campaign, without permitting
equivalent access to his or her opponents.
Broadcasters already have ample journalistic discretion
without the added power H.R. 6103 would provide. For example, the present law did not prevent the three commercial networks from cancelling their plans to carry the Iowa Republican
Forum live in January 1980, once they had determined the debate was not sufficiently newsworthy without the frontrunner.
15. The Media Access Project (MAP), a non-profit, public interest law firm, works
to ensure the free flow of information in society. MAP generally does not appear on its
own behalf or engage in lobbying for itself or its clients, but accepted the invitation of
the Subcommittee to present viewpoints based on litigation in which MAP has represented various groups and individuals.
16. Repeal of "Equal Time" Requirements: Hearing on H.R. 6103 Before the Subcomm. on Communications of the House Comm. on Interstate and ForeignCommerce,

96th Cong., 2nd Sess., at 90 (1980).
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And in December of last year, the networks were able to prevent the President from purchasing a single half-hour of prime
time to kick off his campaign for re-election." If the networks
can prevent the President's campaign appearance, what
chance does the American public have to hear ideas coming
from outside the mainstream of broadcasters' beliefs?
The committee is investigating whether H.R. 6103 would
eliminate the factors which the chairman presumes inhibit
comprehensive broadcast of all significant presidential and
vice-presidential candidates. In MAP's view, section 315 does
not discourage debate. Any inhibitions that might have existed in earlier years have already been eliminated by Congressional
amendments and FCC interpretations.
Broadcasters may cover all newsworthy activities of candidates, including debates. The only genuine obstacles to comprehensive access for political uses are the broadcasters'
unwillingness to make time available at the expense of profitable entertainment programming and candidate recalcitrance.
Congressional hearings for years have addressed allegations
that a multitude of splinter party candidates will anxiously demand equal opportunities if a major party candidate gets time.
But most fringe candidates cannot afford to buy significant
amounts of network time. Furthermore, few would even qualify for equal opportunities, since the FCC now requires candidates to be qualified in ten or more states before becoming
eligible for national access-and few minor candidates ever
reach that level. Besides, what if a candidate from a fringe
party has to be put on the air? If the voters hear someone and
resoundingly ignore him at the polls, democracy is advanced,
not halted. Free speech, after all, is for dissidents, too, and
nothing ends a movement faster than rejection at the ballot
box.
When balanced against the right of candidates to speak, and
the right of the public to listen, the equal opportunities obligations broadcasters owe to "insignificant" candidates under the
current law are a small burden indeed. Making a few minutes
available a few times once every four years to protect the integ17.

See Repeal of "Equal Time" Requirements,supra note 16, at 87. The networks'

refusal to provide access was found by the FCC to be a violation of section 312(a) (7) of
the Communications Act. That decision has been appealed by the networks, CBS, Inc.
v. FCC, Nos. 79-2403, 2406, 2407 (D.C. Cir.); affirmed by a unanimous panel March 14,
1980, cert. petitionspending (filed by CBS on Aug. 11, by ABC &NBC on Aug. 13, 1980).
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rity of the electoral process seems to be a small price to pay for
a broadcast license.
But even if Congress believed that too many candidates are
covered by section 315, there is no need for legislative action.
Suggestions have been offered over the years on which candidates, if not all, should be entitled to equal opportunities by
nature of the seriousness of their candidacies. For example,
something less than equal opportunities might be ensured candidates that qualified in too few states to constitute an electoral majority. The FCC could modify further its definition of
"legally qualified candidate" even beyond the current 10-state
restriction. We oppose any such alteration, but certain administrative options are available which would not require Congressional action.
This bill was presented as an attempt to solve a problembroadcasters' reluctance to provide access. H.R. 6103, however,
does not solve any problems. It creates them.
First, and most important, this bill is a blank check, permitting absolute broadcaster control of candidate access to
the electorate. H.R. 6103 lets any broadcaster give unlimited
amounts of free time to any one person-while effectively
blacking out all opponents. 8 In Iowa last spring, the Des
Moines Register tried to sponsor an exclusionary debate, leaving out as "insignificant" no less a figure than the governor of
California, until he met certain arbitrary conditions laid out by
that august, but hardly nonpartisan, journal. This bill goes
much further: it would permit even single candidate appearances whose sole function is to promote one person's candidacy. The potential is awesome.
Second, H.R. 6103 creates a new legal category of political
programming. Presently, there are "political uses," including
those mandated for federal candidates by section 312(a) (7).
These are candidate appearances largely within the control of
the candidate, solely intended to advance his candidacy. Their
18. "Be it enacted by the Senate and House of Representativesof the United States
of America in Congress assembled, That section 315(a) of the Communications Act of

1934 is amended by inserting after the third sentence thereof the following new sentence: 'Appearance by a legally qualified candidate for the office of President or Vice
President for which no payment of a charge by or on behalf of the candidate is required also shall not be deemed to be use of a broadcasting station within the meaning
of this subsection. The licensee involved shall not have any editorial control over the
material broadcast in connection with such an appearance [unless it is a bona fide
news event as already defined in § 315(a) .'" H.R. 6103, 96th Cong., 1st Sess., at 3-4
(1979).

No. 4]1

UNEQUAL OPPORTUNITIES

631

presumed benefit to the campaign is the exposure, not necessarily the inherent newsworthiness of the appearance itself or
the discussion contained in the broadcast. These "uses" are
not subject to censorship by the broadcaster, but do give rise to
equal opportunities obligations. The FCC has determined that
they do not fall within the fairness doctrine.
There are also exempt appearances, falling within one of the
four categories established in the 1959 amendments to section
315. These appearances do not give rise to equal opportunities
obligations, but do fall within the fairness doctrine and are
subject to broadcaster control.
H.R. 6103 contemplates the addition of a third category: candidate "non-uses," or unpaid appearances that do not require
equal opportunities but are not controlled by broadcasters.19
Congressman Van Deerlin has said that these programs are
not intended to fall within the fairness doctrine either.2 0 But
even if these broadcasts are considered to fall within the fairness doctrine, that lesser protection would afford but little help
to political opponents and the public. As a practical matter,
the FCC is reluctant to probe the issues a candidate discusses,
instead characterizing the primary issue presented to voters in
an election as who among all the candidates should be elected.
Because the fairness doctrine affords no personal right of reply, some broadcasters might be tempted to find non-candidates to present viewpoints on behalf of excluded candidates.
If the candidates themselves bought time to offset a fairness
imbalance, those purchased uses would give rise to equal opportunities for those candidates whose "non-uses" had necessitated the presentation of contrasting viewpoints in the first
place. So either the public would not get to hear the personal
views of the individual best qualified to discuss why he or she
should be elected instead of the candidates who had received
free time, or else the favored candidate would get double access, unmatched free "non-uses" and equal opportunities at
the same rate and in the same quantity as the nonfavored candidate's "uses" provided to offset the original fairness imbalance.
A third major problem with H.R. 6103 stems from its relationship to section 312(a) (7) of the Communications Act. That pro19. Id.

20. See note 14, supra.
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vision compels broadcasters to provide reasonable access to all
federal candidates, on a free or paid basis.2 1 That access then
triggers section 315 equal opportunities. But since H.R. 6103
says that a free use is not a "use,"2 2 section 312(a) (7) uses
would now have to be sold. Public broadcasters are prohibited
from selling uses, so this legislation either effectively repeals
the requirement that public radio and television provide reasonable access or it makes them unable to do so without violating the law.2 3 As for commercial broadcasters, H.R. 6103's
categorization of free time as a "non-use" undermines the intent expressed by Congress several years ago that political discussion be provided by all broadcasters to federal candidates,
when possible on an unpaid basis.
There is yet another problem that this legislation creates:
the relationship of H.R. 6103 to the Federal Election Commission regulations forwarded to Congress for approval in December of 1979. Those regulations interpret the Federal Election
Campaign Act to permit a broadcaster to sponsor a debate as
long as excluded candidates are provided equal opportunities." Unmatched broadcast time, on the other hand, is a benefit provided to an included candidate to the detriment of his
opponents.
In the preamble to its proposed regulations, the Federal
Election Commission stated its belief that the Campaign Act
would not be violated when broadcasters stage nonpartisan
federal candidate debates, precisely because equal opportunities apply. The FEC stated: "Unlike single candidate appearances, nonpartisan debates are designed to educate and inform
voters rather than to influence the nomination or election of a
particular candidate," and "[i] t is the Commission's belief that
sufficient safeguards as to non-partisanship of debates staged
by broadcasters are set forth in the Communications Act, most
particularly 47 U.S.C. § 315, and the present regulations and interpretations of the Federal Communications Commission
under this section."2 5
21. Pub. L. 92-225, 86 Stat. 4 (1972) (codified at 47 U.S.C. § 312(a)(7)).
22. See note 19, supra.
23. See Kennedy for President Committee v. FCC, No. 80-1549, Aug. 6, 1980 (D.C.
Cir.), which holds that commercial broadcasters are not required to provide free time,
but may do so if they wish.
24. 44 Fed. Reg. 76734, 76735 (Dec. 27, 1979). Congress has recently adopted these
rules in a modified form. See 11 C.F.R. § 110.13 (1980).
25. Id. at 76734, 76735.
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While we believe there is no conflict between how the FEC is
now interpreting the Federal Election Campaign Act and current communications law and regulations, there would be a
conflict between H.R. 6103 and the Federal Election Campaign
Act. H.R. 6103 would remove the safeguards the FEC used to
justify its regulations. Broadcasters taking advantage of the
power to discriminate that H.R. 6103 would provide would very
likely be in violation of the Campaign Act's prohibition against
corporate contributions or expenditures used for the benefit of
one candidate to the detriment of others.
Broadcast coverage of politics is so central to national campaigns that the treatment which broadcasters afford presidential candidates has become part of the story covered by the
print media, if not by the broadcasters themselves. Yet over
the years, Congress and the FCC have increasingly chipped
away at the fundamental protections which section 315 used to
afford candidates and the public. Further erosion would give
the broadcasters dangerous powers to manipulate selection of
the nation's most important elected officials. H.R. 6103 is a bad
idea.

